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OPINION

¶ 1 In this appeal, we are asked to clarify the duty analysis in anegligent-product-design case. Plaintiffs, Dora Mae and John L.Jablonski, Jr., as the special administrator and personal representativeof the estate of John L. Jablonski, Sr., brought this action in thecircuit court of Madison County against Ford Motor Company,alleging, inter alia, negligent design of the 1993 Lincoln Town Car’sfuel tank and willful and wanton conduct, seeking punitive damages.The jury returned a general verdict in the Jablonskis’ favor andawarded a total of $28 million in compensatory damages and $15million in punitive damages. The appellate court affirmed the circuitcourt judgment. 398 Ill. App. 3d 222. This court allowed Ford’spetition for leave to appeal. Ill. S. Ct. R. 315(a) (eff. Feb. 26, 2010).For the reasons that follow, we reverse the judgments below.



¶ 2 BACKGROUND¶ 3 On July 7, 2003, John and Dora Jablonski were traveling home intheir 1993 Lincoln Town Car on I-270 in Madison County, Illinois,when they came to a complete stop in a construction zone. AChevrolet Lumina driven by Natalie Ingram slammed into theJablonskis’ Town Car at a high rate of speed with no evidence ofbraking. According to experts, the Lumina struck the Town Car atbetween 55 and 65 miles per hour. As a result of the crash, a largepipe wrench in the trunk of the Town Car penetrated the trunk andpunctured the back of the vehicle’s fuel tank. The vehicle burst intoflames, causing John’s death and Dora’s severe burns and permanentdisfigurement.¶ 4 Plaintiffs filed their original nine-count complaint against Fordand Ingram. After settling with Ingram, the case proceeded againstFord. Throughout the litigation, plaintiffs’ theories of recoverycontinually evolved. By the time of trial, in their third amendedcomplaint, plaintiffs alleged that at the time the 1993 Lincoln TownCar was designed and manufactured and “thereafter,” Ford was undera legal duty to use ordinary care to ensure the 1993 Lincoln Town Carwas not unreasonably dangerous and defective. Plaintiffs furtheralleged that at the time that Ford designed and manufactured the 1993Lincoln Town Car, it was negligent and strictly liable in one or moreof the following ways: (1) equipping the 1993 Lincoln Town Car witha vertical-behind-the-axle fuel tank; (2) failing to shield the vertical-behind-the-axle tank; and (3) failing to warn consumers of the risk oftrunk contents puncturing the fuel tank. ¶ 5 Plaintiffs additionally alleged that these negligent acts constitutedwillful and wanton conduct. Plaintiffs specifically pleaded that at thetime the 1993 Town Car was designed and manufactured Ford hadknowledge of multiple deaths and/or serious injuries that were theresult of its placement of its fuel tank behind the axle on certain of itsvehicles, namely the Crown Victoria, the Mercury Grand Marquis andthe Lincoln Town Car. Further, plaintiffs pleaded that Ford hadknowledge that these particular models had an increased danger offire-related injuries and that shielding and other devices werenecessary to protect against fuel leakage and ignition. ¶ 6 The 11-day trial in this complex product design case includedtestimony from numerous lay and expert witnesses, encompassingover 3,000 pages of transcripts and hundreds of exhibits. After theclose of the evidence, plaintiffs ultimately abandoned their strict
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liability claims, and the case was presented to the jury on severaltheories of negligent design and willful and wanton conduct: (1)failing to locate the fuel tank over the axle or forward of the rear axle;(2) failing to shield the fuel tank to prevent punctures by contents inthe trunk; and (3) failing to warn of the risk of trunk contentspuncturing the fuel tank. The jury was additionally instructed on afourth theory never before pleaded, which was failing to inform theJablonskis of certain remedial measures taken by Ford after themanufacture of the vehicle, but prior to the Jablonskis’ accident. Thefollowing evidence was introduced to support those four theories. ¶ 7 Historically, in the sixties and seventies, most fuel tanks inpassenger vehicles were located behind the rear axle, or “aft of axle,”situated horizontally under the trunk of the vehicle, inches from therear bumper. Research in 1968 indicated that this particular under-the-trunk location was susceptible to fuel-fed fires in rear-endcollisions. At that time, a safer alternative location was proposed toplace the fuel tank over the rear axle. ¶ 8 In 1979, Ford introduced the “Panther platform” design, whichultimately served as the basis for several large civilian and lawenforcement four-door sedan models, including the Mercury GrandMarquis, the Ford Crown Victoria, the Ford Crown Victoria PoliceInterceptor, and the Lincoln Town Car. In these models, including the1993 Lincoln Town Car, Ford chose a different fuel tankconfiguration, referred to at trial as a “vertical-behind-the-axle” tank.The tank was located aft of the axle, but between the two rear wheels,about 40 inches from the rear bumper and in front of the trunk. ¶ 9 Much of the trial centered around whether this location was areasonably safe location for the fuel tank. By 1981, Ford begandesigning various new passenger car models with front-wheel driveand the fuel tank located forward of the axle. By 1991, the majorityof new Ford models were being manufactured with fuel tanks forwardof the axle. The Panther platform and the Mustang were the only twotypes of vehicles Ford still manufactured with an aft-of-axle fuel tank.Other manufacturers, including Audi, BMW, Chrysler, GeneralMotors, and Volvo, continued to manufacture vehicles with an aft-of-axle fuel tank.
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¶ 10 I. Plaintiffs’ Evidence ¶ 11 A. Negligent Fuel Tank Location ¶ 12 Plaintiffs’ expert Mark Arndt was critical of the fuel system in allaft-of-axle tanks, including both the “under the trunk” and “vertical-behind-the-axle” locations because they failed to maintain fuel systemintegrity during a crash. Specifically, he stated that the aft-of-axletank was defective because it was located in the “crush zone” in rear-impact collisions and was vulnerable to being punctured by trunkcontents and vulnerable to being pushed into sharp objects in front ofthe tank. It was his opinion that trunk contents puncturing the tankwas a well-recognized problem. He testified that the safest locationfor the fuel tank “for a fair amount of time” was forward of the axle.Alternatively, locating the tank over the axle would significantlyreduce the crush from a rear-end collision. ¶ 13 In forming his opinions, Arndt relied on several factors includingbasic engineering design concepts with regard to designing productsgenerally. He testified that design safety involves considerations todesign-out a problem by eliminating the hazard. If the hazard cannotbe completely eliminated, then the product should be shielded tominimize the hazard, and if shielding or guarding is not effective,then warnings should be provided about the nature of the danger orpotential harm that could occur. Ford taught these basic engineeringprinciples in its own class on fuel systems engineering and theseprinciples were outlined in its class manual beginning in 1991. 
¶ 14 1. The Severy Research ¶ 15 Arndt maintained that Ford had long been aware of the dangersassociated with aft-of-axle fuel tanks, including the danger of objectsin the trunk puncturing the fuel tank in a rear-end collision. In supportof this opinion, Arndt relied upon research done by Derwyn Severy,a researcher at UCLA, who conducted a series of automobile crashtests, partly funded by Ford. The Severy research was published as anarticle in 1968 in a publication of the Society of AutomotiveEngineers, a peer-reviewed journal. The article was introduced intoevidence at trial. With respect to fuel tank integrity and suggesteddesign revisions, the article provided that:“Several factors operate to determine the degree ofattention given to an automobile safety oriented designproblem. Prominent among these are the frequency with
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which the problem manifests itself, the degree of seriousnessof the consequence when such problems arise, and thecomplexity or cost of solution of the problem.” ¶ 16 After evaluating crash tests of vehicles with fuel tanks locatedunder the trunk inches from the rear bumper, the article provided thefollowing conclusions:“1. *** Initial findings indicate that much progress can bemade in reducing the possibility of crash fires byincorporation of relatively inexpensive design considerationsrelating to fuel tanks and related fuel systems.2. Design revisions that provide for better containment offuel *** which position the tank in locations least likely tosustain significant structural collapse, and which reduce thelikelihood of fuel tank rupture, even when moderatelycrushed, typify improvements that would greatly curtail crash-released fuel.3. Fuel tanks should not be located directly adjacent to therear bumper or behind the rear wheels directly adjacent to thefender sheet-metal as this location exposes them to rupture atvery low speeds of impact ***. 4. Preliminary studies suggest that the area cradled by therear wheels, above the rear axle and below the rear windowrepresents an improved location for the fuel tank ***.”The article further explained as follows:“This location is least often compromised from collisionsof all types. The rear wheels, axle, and suspension provide anexcellent structure to resist collapse; it is sufficiently remotefrom the rear end to be relatively free from rear-end collapseforces and can be protected from the passenger compartmentby a fire wall, which has already been shown to be requiredbehind the rear seat back for other reasons.” In conclusion, the article indicated that “[c]ollision studies to datetend to support relocation of fuel tanks to the [over-the-axle] area, butfurther research is needed before this location can be recommended.” ¶ 17 None of the vehicles tested in the Severy research had a tanklocated vertical-behind-the-axle and none involved testing for trunkcontents puncturing the fuel tank. With respect to the under-the-trunktanks Severy had researched, Arndt explained that “if the tank isunder the trunk, given that the force is usually moving forward, very,
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very unlikely that you’re going to get an object in the trunkpuncturing [the tank].” ¶ 18 In 1969, Ford’s engineers investigated the proposed new over-the-axle tank location in relation to the under-the-trunk location. RogerDaniel, a Ford safety engineer, drafted a handwritten memo to hissuperiors at Ford regarding “Future Gas Tank Location.” In thememo, he stated his understanding that the future direction withrespect to fuel tank location was to “hang the tank under the trunk.” ¶ 19 Although he indicated that there were advantages anddisadvantages to this location, he stated that the under-the-trunklocation was vulnerable to rear-end impacts. He recommended that“for all vehicles except wagons and convertibles, the best tanklocation by far appears to be [over] the axle.” The advantage of thisdesign, according to Daniel, was that it would be “[a]lmostimpossible to crush the tank from the rear.”¶ 20 Thereafter, in 1970, the engineering staff at Ford prepared atypewritten memo which provided the following analysis:“We have examined possible fuel tank locations anddetermined that the safest place for a fuel tank is [over] therear axle and below the package tray. In rear[-]end accidents,the tank is above and forward of vehicle components likely tocrush during the collision or deform it, while in lateralaccidents, the tires, axle, and wheel-house structure provideextensive protection against rupture or even excessivedeformation.” The memo indicated that in the proposed over-the-axle tank location,the tank would be “high enough in the trunk to essentially precluderupture from in-trunk articles during an accident. However, shouldsuch an unlikely rupture occur, the gasoline would be confined to thetrunk.”¶ 21 The concern about rupture from in-trunk articles did not refer tothe vertical-behind-the-axle tank location later chosen by Ford. ¶ 22 Thereafter, in a “Cost Engineering Report” to determine thepotential cost of moving the fuel tank to the over-the-axle location,Ford’s engineers concluded that the cost of that design change wouldhave been $9.95 per vehicle. Ford chose not to incorporate that designchange into the 1979 Panther platform vehicle.
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¶ 23 2. Other Accidents ¶ 24 As additional support for its theory that the location of the tankwas dangerous and that Ford knew of the risk of danger, plaintiffsintroduced a list of 44 rear-end collisions between 1981 and 2003(exhibit 1). The list revealed seven accidents that occurred prior to thesale of the 1993 Lincoln Town Car involving Panther platformvehicles with vertical-behind-the-axle tanks where there was a fuel-fed fire due to tank rupture. None of those accidents involved trunkcontents puncturing the tank. ¶ 25 In conjunction with that list, plaintiffs additionally introduced,and Arndt relied upon, over objection, a list of 50 accidents involvingfuel-fed fires in Panther platform vehicles, which specificallydescribed the cause of each fire (exhibit 96). Exhibit 96 has no dateslisted on it. However, when cross-referenced with exhibit 1, it revealsthat after the sale of the 1993 Town Car, between 1997 and 2003,there were 11 incidents prior to the Jablonski accident where CrownVictoria Police Interceptors had trunk contents puncture the tank inhigh-speed rear-end collisions involving police officers. ¶ 26 Arndt additionally prepared and relied upon, over objection, aseparate list of 416 incidents involving a very diverse set of Fordmodel vehicles manufactured over a wide range of years, from themid-sixties to the early nineties, prior to the manufacture of the 1993Lincoln Town Car. The list was compiled by Arndt from a larger listof incidents Ford had disclosed in answers to an interrogatory inanother case from 1992 which also included some forward-of-the-axle tanks.¶ 27  All of the 416 vehicles on the edited list had aft-of-axle tanks. Afew were vehicles with a vertical-behind-the-axle tank, but none wereLincoln Town Cars or other Panther platform models and most werevehicles with tanks located under the trunk inches from the bumper.All of the 416 incidents involved either a puncture, split, or tear of thefuel tank, resulting in 364 burn injuries and 378 deaths. However,there was no evidence that any of these accidents were caused bytrunk contents puncturing the tank. ¶ 28 On cross-examination, Arndt acknowledged that he did not knowthe speed of any of the 416 incidents and could not say how a 1993Lincoln Town Car would have reacted under the same conditions ofthose incidents. He also agreed that the vast majority of the cars onthe list were designed in the sixties and seventies and were not testedunder the 1993 federal government standards for fuel system
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integrity. He acknowledged that some of the vehicles he removedfrom the accident list had forward-of-the-axle fuel tanks, but he couldnot say how many. ¶ 29 Arndt also agreed that as of 1991, most cars on the road had anaft-of-axle fuel tank. Therefore, it would be reasonable to believe thatif asked about fires involving products on the road as of that date,most manufacturers would identify vehicles with aft-of-axle fuel tankfires because that is how most vehicles were designed. Arndt alsoacknowledged that he could not tell how the 416 incidents comparedto any other manufacturer during the same time period. He also couldnot tell how the 416 compared to the total number of accidentsactually reported and collected during that time period. ¶ 30 Plaintiffs also introduced an exhibit entitled “Fire Risk in FatalRear Collision Accidents.” This list was compiled by Ford in 2002.The statistics indicate that between 1985 and 1997, the Lincoln TownCar had a fatal collision with fire rate per 100,000 registered vehicleyears of 0.107, which Arndt agreed meant that there was one fatalcollision with fire for every one million registered vehicle years ofdriving. Between 1985 and 1990 the Ford Escort, a small front-wheel-drive car with a forward-of-the-axle tank had a fatal collision withfire rate of 0.030 which meant that there was only a 0.3 fatal collisionwith fire for every one million registered vehicle years of driving.There was no evidence of the cause of any of these fires or evidenceof what the rate would have been in 1993 at the time the LincolnTown Car was manufactured.
¶ 31 3. Alternative Feasible Design¶ 32 Arndt testified that at the time Ford manufactured the LincolnTown Car, a safer, more practical location for the fuel tank wouldhave been forward of the axle. As evidence of an alternative feasiblelocation for the fuel tank, Arndt performed two different crash testsin 2004 on a 1992 Ford Thunderbird with a forward-of-the-axle tankat 54 and 75 miles per hour. The trunk was packed with various itemsto simulate those items located in the Jablonski trunk at the time ofthe accident. The crash tests revealed no punctures to the fuel tankand no indication that any components punctured the tank. ¶ 33 On cross-examination, Arndt acknowledged that an automobiledesigner cannot merely design for rear impacts, but must alsoconsider impacts from other angles. Arndt did not crash test theThunderbird in a side-impact scenario and did not compare how the-8-



Lincoln Town Car would do in a side-impact or front-impact crash.He agreed that a Town Car has advantages in a side-impact collisionbecause the tank is protected between the two rear wheels and the rearframe. Arndt also acknowledged that the Thunderbird and the TownCar are distinct vehicles. The Thunderbird is a two-door coupe andthe Town Car is a four-door sedan. The Town Car is alsoconsiderably larger and weighs more. Arndt acknowledged thatlocating the tank forward of the axle would require Ford tocompletely redesign the vehicle and that cost would be aconsideration in evaluating that decision.¶ 34 As additional evidence of an alternative feasible design, Arndtexplained that in the 1957 Skyliner, a rear-wheel drive, large vehicle,Ford placed the fuel tank in an over-the-axle location to accommodatespace for a hard-top convertible. 
¶ 35 4. Other Evidence Regarding Industry Standards¶ 36 Arndt also testified that by 1991 all manufacturers were designingtheir new model vehicles with fuel tanks located forward of the axleand Ford’s global architectural plan as of 1989 indicated that all newmodels would have fuel tanks located forward of the axle. In 1981,Ford began moving the fuel tank in various models to a forward-of-the-axle location. By 1991, the only vehicles still designed by Fordwith a fuel tank located aft-of-axle were the Mustang and the Pantherplatform vehicles.¶ 37 Arndt agreed that a manufacturer cannot prevent everypostcollision fire from occurring in a vehicle and that a fuel tankcannot be designed to be completely fireproof. Rather, themanufacturer is responsible for a design that “holds the fuel integrityof the vehicle.” He acknowledged that the 1993 Lincoln Town Carsatisfied the federal motor vehicle safety standards for fuel integrityapplicable to 1993 model vehicles and that Ford exceeded thatstandard with its own heightened 50-miles-per-hour crash testing. 
¶ 38 B. Failure to Shield to Prevent Puncturesby Trunk Contents¶ 39 It was Arndt’s further opinion that if Ford chose not to relocatethe tank, it should have provided shielding either inside the trunk orbetween the trunk and the tank that would have protected the trunkfrom contents puncturing the back of the fuel tank. Additionally, Ford
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should have provided a device in the trunk that would force trunkcontents to be aligned laterally in the trunk. Plaintiffs introducedtestimony that Ford had used shielding on its fuel tanks in somevehicles since the 1970s and that shielding generally was technicallyand economically feasible to use. However, when asked aboutshielding that would have specifically protected the tank frompuncture from trunk contents, Arndt stated that he did not have adesign that was “proven out by crash testing or some sort of designprocess.” 
¶ 40 C. Failure to Warn of the Risk of Trunk ContentsPuncturing the Tank¶ 41 With respect to the failure to warn, Arndt testified that at the timeof manufacture, Ford should have provided the consumer with awarning of the risk that objects in the trunk could puncture the fueltank, along with directions on how to align trunk contents laterally toavoid puncture to the tank because the danger was “clearly known.”Arndt acknowledged that between 1979 and 1993 there were millionsof Panther platform vehicles sold and, as of 1993, there were zeroincidents of trunk contents puncturing the tank. As of 1993, he wasnot aware of any incident with other Ford model vehicles or any othermanufacturer’s vehicles where trunk contents had punctured the tank.Additionally, Arndt conceded that as of 1993, there were no othermanufacturers warning customers on how to pack their trunks.
¶ 42 D. Failure to Inform About Postsale Remedial Measures ¶ 43 Plaintiffs also introduced evidence at trial, over Ford’s repeatedobjection, regarding Ford’s failure to inform the Jablonskis of certainpostsale remedial measures taken in 2002. Plaintiffs’ theory was thatbecause Ford became aware of certain problems and voluntarilyundertook certain measures with respect to the Crown Victoria PoliceInterceptor, it should have also informed its civilian customers aboutthose measures. Subsequent to the sale of the Town Car, but prior tothe Jablonski accident, law enforcement agencies became aware ofhigh-speed rear-end collisions in which police officers were injuredor killed in postcrash fires in Crown Victoria Police Interceptors. Asa result of these incidents, police agencies complained to Ford and theNational Highway Transportation Safety Administration (NHTSA). 
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¶ 44 In October 2001, the NHTSA opened an investigation intopostcrash fires in Ford’s Panther platform vehicles. After completingits investigation in 2002, the NHTSA found that Crown VictoriaPolice Interceptors, compared to civilian Panther platform vehicles,“have a much greater exposure to high-energy rear impacts due to thenature of their use as blocker vehicles at crash scenes or duringroutine traffic stops along high-speed public roads.” The NHTSArequired no action by Ford nor did it prohibit the “aft-of-axle” fueltank design. ¶ 45  When asked to comment on the NHTSA’s findings, Arndt agreedthat “it would not be a good idea to dictate a fuel tank locationbecause you can *** make a bad fuel tank in a good location *** andI suppose *** you could probably make a good fuel tank in anylocation.” The NHTSA additionally found that “the structural andcomponent design is a more critical factor than fuel tank location inmaintaining fuel system integrity.” Arndt agreed with this statementin part, but continued to identify fuel tank location as an importantconsideration. ¶ 46 During 2002, government officials in various jurisdictions hadopened investigations as a result of police officer deaths. In June of2002, Ford announced the formation of a “Crown Victoria PoliceInterceptor Blue Ribbon Panel.” This panel consisted of Ford and lawenforcement representatives committing to a 90-day program toevaluate fuel system upgrades and police procedures as a part of a“Police Officer Safety Action Plan.” In September of 2002, the BlueRibbon Panel announced certain remedial measures, including thecreation of an “Upgrade Kit,” which consisted of shields designed toprotect the fuel tank from puncture by component parts in high-speedrear-end collisions. All experts agreed that the Upgrade Kit would nothave prevented the Jablonski accident. ¶ 47 The panel also announced the creation of a “Trunk Pack,” for thePolice Interceptor consisting of a drop-in trunk liner made of high-density polyethylene, which ensures the user places objects in thetrunk laterally rather than longitudinally. Arndt acknowledged that the“Trunk Pack” was designed for the Police Interceptor and he was notrecommending that particular design for civilian use or in the LincolnTown Car. A sticker located on the “Trunk Pack” instructed the userto “align hard or sharp police equipment laterally.” ¶ 48 The panel also announced recommendations for police safetyprocedures, including “Trunk Packing Considerations for Police
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Vehicles.” These Trunk Packing Considerations advised officers onitems not to carry in the trunk and advised them regarding theplacement of other items in the trunk to reduce the potential for fueltank rupture by trunk contents. Finally, Ford announced thedevelopment of a website where the law enforcement community andthe general public could find information about the upgrades to thePolice Interceptor. ¶ 49 In October of 2002, Ford informed by mail all the registeredowners of Police Interceptors and all the Ford, Lincoln, and Mercurydealers in the United States about the availability of the upgrade kit.In March of 2003, Ford also notified its 32,000 governmental fleetcustomers regarding the upgrade kit. In May 2003, the police andPolice Interceptor customers were notified by mail that the TrunkPack could be ordered through a Ford dealer. According to thewebsite, a direct mailing to fleet customers informing them of theavailability of the Trunk Pack was to take place in June 2003, andshipments of the product to dealers were to begin on June 16, 2003,about three weeks before the Jablonski accident. The Trunk PackingConsiderations were available only through the website and with thepurchase of the Interceptor Trunk Pack. Civilian owners of Pantherplatform vehicles, including the Jablonskis, received no notice of theavailability of the Trunk Pack or the Trunk Packing Considerations. ¶ 50 Sue Cischke, a vice president of Ford and the highest rankingFord employee responsible for vehicle safety, made the decision notto notify civilian users of these measures because it was Ford’sopinion that the risk of fuel-fed, postcrash fires in high-speed rear-impact collisions is unique to police users because police officershave significantly greater exposure in severe highway collisions.However, with respect to the Trunk Packing Considerations, sheadmitted at trial that of the articles Ford warned police that carryingin the trunk was not recommended, some could potentially be presentin civilian cars.
¶ 51 II. Ford’s Evidence ¶ 52 After the circuit court denied its motion for a directed verdict onall grounds of negligence, strict liability, and punitive damages, Fordpresented countering documentary evidence and testimony. Ford’sprimary theory was that its conduct in locating the fuel tank verticallybehind the axle was not unreasonable, as it was in the best locationfor that vehicle considering the overall design of the vehicle and that

-12-



changing the location would reduce the effectiveness of otherdesirable attributes of the vehicle.¶ 53 In support of its theory, Ford introduced evidence that it met allrelevant safety standards with regard to fuel integrity, that it did notviolate the standard of care in the industry, and that the fuel tankpuncture by the pipe wrench was such a rare, unique, andunforeseeable occurrence that no manufacturer could anticipate ordesign against such an occurrence. Ford presented evidence that priorto the time of sale, no Panther platform vehicle was ever subject topunctures from trunk contents. Further, prior to the Jablonskiaccident, no civilian vehicle was ever subject to a fuel tank puncture.Millions of Ford Panther platform vehicles had been driven for yearswith a small incidence of postcrash fires.¶ 54 Ford’s experts opined that there is no optimum fuel tank locationfor all vehicles. Rather, the design of a fuel system depends upon thedesign of the overall car structure and considerations regardingimpacts from various directions. It was their opinion that it isimportant to consider that the body-on-frame design of the Pantherplatform has different package space and different strengths thatinteract with the location of the fuel tank. These qualities make thelocation of the tank for that car different from what might be the bestlocation for a front-wheel drive, unit body, or smaller car. If the fueltank were moved in the Panther platform vehicles to the forward-of-the-axle location, the body-on-frame construction and rear-wheeldrive would have to be eliminated, making it a totally different car.In the defense experts’ opinion, the vertical behind-the-axle tank wasthe best and safest design for the 1993 Lincoln Town Car andprovided the most protection from all types of crashes.¶ 55 Ford introduced statistical data including data indicating that99.9993% of all Town Cars made from 1992 to 2001 had never beeninvolved in a fatal rear-end collision with fire. Similarly, consideringall Panther platform vehicles made in that same 10-year period,99.9993% had never been involved in a fatal rear collision with fire.By 2003, there were about 15 million vehicles still on the road thatwere manufactured in 1993 with aft-of-axle tanks. With respect to theother 416 accidents introduced by plaintiffs, Ford’s experts indicatedthat none were relevant to consider because they were cars of adifferent era, built to different safety standards and performeddifferently in a crash.
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¶ 56 A. Compliance with Federal Motor Vehicle Safety Standards ¶ 57 The NHTSA is the federal agency responsible for implementingfederal highway safety laws. The NHTSA specifically promulgatesthe Federal Motor Vehicle Safety Standards required for fuel systemintegrity. Ford presented evidence that at the time of manufacture, the1993 Lincoln Town Car satisfied the applicable version of SafetyStandard 301, which required 1993 model-year vehicles to withstand,with minimal fuel leakage, a rear impact at 30 miles per hour from anondeformable, 4,000-pound barrier. Ford also introduced evidenceof its own internal higher fuel integrity standards which involved car-to-car crash testing at 50 miles per hour from three different angles.¶ 58  According to Ford’s experts, these standards were more stringentthan Safety Standard 301, and more rigorous than most standardsused by any other vehicle manufacturers at the time. In 2000, theNHTSA rejected a proposal from some advocacy groups that theNHTSA regulate the location of fuel tanks, requiring them to beforward of the axle. The NHTSA explained that “such a requirementis unnecessary and would be design restrictive,” noting that “thestructural and component design is a more critical factor than fueltank location in maintaining fuel system integrity.”¶ 59 Ford additionally sought to introduce evidence that in 2004, theNHTSA adopted a more stringent version of Safety Standard 301,requiring it to withstand a 50-mile-per-hour crash test, and that the1993 Lincoln Town Car satisfied the new standard promulgated morethan a decade after the car was manufactured. The circuit courtexcluded this evidence.
¶ 60 B. Over-the-Axle Design Not Workable¶ 61 With respect to the design of the 1993 Lincoln Town Car, Fordintroduced evidence from its employee Jack Ridenour, a mechanicalengineer and fuel system designer who joined the fuel system designgroup at Ford in 1971. He testified that the over-the-axle locationadvocated by Severy did not show that the vertical-behind-the-axletank location was an unsafe dangerous location. Ridenour stated thatthe research done by Severy in the late sixties advocated the over-the-axle design as superior to the under-the-trunk location. He testifiedthat the over-the-axle tank location addressed by Severy and Danielsultimately proved unworkable.

-14-



¶ 62 Based on Severy’s research it was thought at the time that theover-the-axle tank location was superior to the under-the-trunklocation. Ford’s European designed Caprice was held up as anexample of how to implement that design effectively and wasmanufactured until 1972. The advantages of that design were that itwas farther away from the rear bumper and provided more crushspace behind the fuel tank. Also, the tank would not be exposed to theunder-vehicle environment and road hazards. ¶ 63 Ridenour testified that the cost estimate for the over-the-axle tankand placement of a metal barrier to protect the passengercompartment had nothing to do with the 1993 Lincoln Town Car fuelsystem, fuel tank location, or the way it was executed. Rather, hestated that the 1971 cost estimate showed the increased costsassociated with the metal barrier for the over-the-axle tank.¶ 64 He was not aware of any manufacturer who was ever able toaccomplish the design concepts of Severy and Daniels in a workabledesign. Ford crash test results for this design revealed that the impactforces on the passenger compartment and the occupants wereunsatisfactory. Therefore, the Caprice was discontinued in 1972 andFord discontinued the use of the over-the-axle tank location. Ford’sexpert testified that the 1957 Skyliner had a different frame structureand was not a crashworthy design that would have passed fuel safetystandards in 1993. The disadvantages of the over-the-axle designincluded a susceptibility to damage in override collisions, the risk thatgasoline vapors could collect in the passenger area of the vehiclepresenting a combustion hazard, the inability to separate the tankfrom the passenger compartment with a metal barrier, and a risk thattrunk contents could puncture the fuel tank.
¶ 65 C. Vertical Behind the Axle Best Location for Town Car ¶ 66 Ridenour testified that the Panther vehicle is executed with a steelfloor pan that totally isolates the tank from the interior of the vehicle,the passenger compartment and the trunk and that forms a barrierbetween any trunk contents and the tank. He testified that the vertical-behind-the-axle design also incorporates the positive attributes of theover-the-axle location. The vertical design of the Town Car tank isabout the same distance away from the rear bumper as the over-the-axle tank. Also, similar to the over-the-axle location, the vertical-behind-the-axle location is also between the area cradled by the rearwheels. It is well protected in side crashes by the heavy axle structure
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and suspension of a rear-wheel-drive vehicle. Severy indicated thatthis location was least often compromised from collisions of all types.¶ 67 Ford also introduced evidence that there are advantages anddisadvantages to the forward-of-the-axle location. Specifically, Ford’sexperts addressed the advantages to that tank location in a front-wheel-drive vehicle with a smaller “unit body” car where there aremore options with respect to the placement of the fuel tank. Body-on-frame cars have a different package space and are rear-wheel drive,which has certain benefits. A disadvantage of the forward-of-the-axlelocation is the fill pipe because the longer the pipe, the morevulnerable it is in a crash. Also, the forward-of-the-axle tank is moresusceptible to damage in side-impact crashes. ¶ 68 Ford’s experts believed that the tank design in the 1993 Town Carwas the best location for that particular car because the tank is wellforward of the bumper, providing a lot of crush space in the back ofthe car. It is below the vehicle floor and separated from the inside ofthe vehicle and allows for a short fill pipe. The tank is inside theframe rails, which are very strong, and the axle is able to moveforward, creating space for the fuel tank to move forward which is anadvantage in certain types of crashes.
¶ 69 D. Accident Was Unforeseeable¶ 70  With respect to the cause of the accident and whether it wasforeseeable, Ford presented expert testimony that the cause resultedfrom a combination of necessary and sufficient conditions that had tooccur for this accident to have happened. Those factors included thespeed of the vehicle that struck the Town Car, the configuration ofthat vehicle, the exact alignment of those vehicles at the time ofimpact, the exact location and longitudinal alignment of the pipewrench in the trunk on impact, the type of trailer hitch on the TownCar, and other factors that caused the pipe wrench to penetrate thefuel tank. Out of millions of Town Cars on the road, it was the onlyknown accident in which the fuel tank had been penetrated by trunkcontents and the only known non-police-vehicle incident consideringall Panther platform vehicles. Ford’s experts believed that theincident was so rare that the risk of trunk contents puncturing the fueltank should be given little consideration in fuel system design. 
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¶ 71 E. Proposed Shielding Was Unworkable¶ 72 With respect to the proposed shielding of the trunk walladvocated by Arndt, the Interceptor Trunk Pack was tested in theCrown Victoria Police Interceptor and proved effective in preventingtrunk contents from puncturing the trunk. Ford’s expert testified thatbased on his testing, a Kevlar backing in the trunk might have addedstrength, but would not have prevented the pipe wrench frompuncturing the tank in this particular accident. Additionally, hetestified that there was no feasible guarding system for the rear of thetank that would have prevented the pipe wrench from penetrating thetank. A metal barrier could be designed in between the trunk wall andthe tank, but would likely puncture the tank in a side-impact collision.Therefore, the design would make the overall safety worse comparedto this remote event. He testified that there was no alternative feasibleshield design that would have prevented this particular accident.
¶ 73 III. Procedural History at the Close of the Evidence¶ 74 At the close of the evidence, Ford renewed its motion for adirected verdict on all theories and grounds of recovery. Plaintiffsthen voluntarily dismissed their strict liability count with prejudiceand Ford moved for a mistrial claiming that “substantial evidence waspresented in this case under the guise that it was relevant in a strictliability claim.” Ford particularly argued it was prejudiced by thepostsale conduct introduced into evidence. The circuit court deniedthe motion for a mistrial and for a directed verdict.¶ 75 Thereafter, during the instructions conference, the circuit courtaccepted plaintiffs’ issues instruction, which provided for the fourth,yet unpleaded theory that Ford was negligent in “failing to inform ofthe existence of the Trunk Pack and/or Trunk PackRecommendations.” With regard to the fourth theory, Ford againobjected to any postsale duty to warn and argued that plaintiffs neverpleaded a postsale duty to warn. Plaintiffs then sought leave to amendtheir pleadings to conform them to the proof adduced at trial, whichthe circuit court granted over Ford’s objection. No pleading wastendered to the court until after judgment. ¶ 76 The circuit court gave a non-Illinois Pattern Jury Instruction (IPI)relying on the Restatement (Third) of Torts: Products Liability § 10(1998), regarding a postsale duty to warn and another non-IPIinstruction directing the jury that Ford “could be liable for voluntarilyundertaking to provide a post-sale warning to some customers but not-17-



to others.” The circuit court additionally rejected Ford’s proposedspecial interrogatories, all of which plaintiffs objected to on the basisof improper form.¶ 77 After closing arguments, the jury returned a general verdictawarding Dora Mae Jablonski compensatory damages totaling $23.1million and awarding punitive damages in the sum of $15 million.The jury also awarded compensatory damages to the estate in excessof $5 million.¶ 78 Thereafter, over Ford’s objections, between May and November2005, plaintiffs were granted three opportunities to amend thepleadings to conform them to the proof at trial. The sixth amendedcomplaint alleged that Ford was negligent for the additional reasonthat it failed “to inform the plaintiffs of the existence of the TrunkPack and/or trunk pack recommendations even though Ford hadvoluntarily undertaken to inform police consumers of the existenceof the trunk pack and/or trunk pack recommendations.” The trialcourt subsequently denied Ford’s motion for a judgmentnotwithstanding the verdict or alternatively for a new trial.¶ 79 On appeal, the appellate court affirmed the judgment. This courtgranted Ford’s petition for leave to appeal. Ill. S. Ct. R. 315(a) (eff.Feb. 26, 2010). In addition, pursuant to Supreme Court Rule 345 (Ill.S. Ct. R. 345 (eff. Sept. 20, 2010)), we allowed the Illinois TrialLawyers Association (ITLA) to file a brief amicus curiae on behalfof plaintiffs. We also permitted Caterpillar, Inc., and the Alliance ofAutomobile Manufacturers to file briefs as amici curiae on behalf ofFord.
¶ 80  ANALYSIS¶ 81 Although Ford raises numerous issues for our review, as an initialmatter, to answer these questions, we must first clarify the dutyanalysis in a negligent-product-design case, and specifically addressthe application of the risk-utility test in determining the duty of care.¶ 82 We begin our discussion by setting forth the general principlesapplicable to a negligent-product-design case. A product liabilityaction asserting a claim based on negligence, such as negligentdesign, is based upon fundamental concepts of common lawnegligence. Calles v. Scripto-Tokai Corp., 224 Ill. 2d 247, 270(2007). As in any negligence action, a plaintiff must establish theexistence of a duty, a breach of that duty, an injury that was

-18-



proximately caused by that breach, and damages. Heastie v. Roberts,226 Ill. 2d 515, 556 (2007).¶ 83 The determination of whether a defendant owes a duty to aplaintiff is a question of law, reviewed de novo. Thompson v. Gordon,241 Ill. 2d 428, 438-39 (2011). A manufacturer has a nondelegableduty to design a reasonably safe product. Calles, 224 Ill. 2d at 270.Thus, the key question in a negligent-design case is whether themanufacturer exercised reasonable care in designing the product. Id.“In determining whether the manufacturer’s conduct was reasonable,the question is ‘whether in the exercise of ordinary care themanufacturer should have foreseen that the design would behazardous to someone.’ ” Id. at 271 (quoting American Law ofProducts Liability 3d § 28:48, at 28-66 (1997)). To show that theharm was foreseeable, the plaintiff must show that “the manufacturerknew or should have known of the risk posed by the product designat the time of manufacture” of the product. Id.; Sobczak v. GeneralMotors Corp., 373 Ill. App. 3d 910, 923 (2007).¶ 84 It has long been held that whether the manufacturer exercisedreasonable care in designing its product also encompasses a balancingof the risks inherent in the product design with the utility or benefitderived from the product. Restatement (Second) of Torts § 291, at 54(1965) (“[T]he risk is unreasonable and the act is negligent if the riskis of such magnitude as to outweigh what the law regards as the utilityof the act or of the particular manner in which it is done.”). When therisk of harm outweighs the utility of a particular design, there is adetermination that the manufacturer exposed the consumer to agreater risk of danger than is acceptable to society. Sheila L.Birnbaum, Unmasking the Test for Design Defect: From Negligence[to Warranty] to Strict Liability to Negligence, 33 Vand. L. Rev. 593,610 (1980) ( “[c]onceptually and analytically, this approach bespeaksnegligence”).¶ 85 In the context of a strict liability design-defect case, we havepreviously set forth a nonexhaustive list of factors derived fromvarious authorities that may be relevant to the risk-utility analysis.These factors include evidence of (1) the availability and feasibilityof alternate designs at the time of the product’s manufacture; or (2)that the design used did not conform to the design standards in theindustry, design guidelines provided by an authoritative voluntaryorganization, or design criteria set by legislation or governmentalregulation. Calles, 224 Ill. 2d at 263-64 (quoting Anderson v. Hyster
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Co., 74 Ill. 2d 364, 368 (1979)). Other factors that may be relevantinclude the utility of the product to the user and to the public as awhole, the safety aspects of the product including the likelihood thatit will cause injury and the probable seriousness of the injury, and themanufacturer’s ability to eliminate the unsafe character of the productwithout impairing its usefulness or making it too expensive tomaintain its utility. Id.; see also Mikolajczyk v. Ford Motor Co., 231Ill. 2d 516, 555 (2008) (finding the risk-utility formulation in theRestatement (Third) of Torts: Products Liability § 2, cmt. f, at 23(1998), to be instructive in a design defect case). ¶ 86 In Calles, we concluded that risk-utility balancing remainsoperative in determining whether a defendant’s conduct is reasonablein a negligent-design case. Calles, 224 Ill. 2d at 269 (“the conclusionthat the risk-utility test is not applicable in negligent-product-designcases is not binding precedent”). Numerous commentators haveconcurred that the balancing test developed for strict liability claims,which examines whether a product is unreasonably dangerous, isessentially identical to the test applied in determining whether adefendant’s conduct in designing a product is unreasonable and thatany distinction is mere semantics. See Aaron D. Twerski, Chasing theIllusory Pot of Gold at the End of the Rainbow: Negligence and StrictLiability in Design Defect Litigation, 90 Marq. L. Rev. 7, 12 (2006)(“There simply is no difference between reviewing the conduct of themanufacturer and the product design. Ultimately, products are neitherreasonable nor unreasonable; they are deemed so only because ahuman fact-finder utilizing risk-utility tradeoffs decides one way oranother on the issue.”); William Powers, Jr., A Modest Proposal toAbandon Strict Products Liability, 1991 U. Ill. L. Rev. 639, 654(“[C]ourts have had to expend considerable energy trying to explainhow defectiveness under the risk-utility test differs from negligence.The effort has been far from successful.”); see also Blue v.Environmental Engineering, Inc., 215 Ill. 2d 78, 118 (2005)(Fitzgerald, J., specially concurring, joined by McMorrow, C.J.)(noting that the risk-utility test in strict liability and the approach usedin administering traditional reasonableness standard of negligenceappear to be coextensive).¶ 87  There are a myriad of factors that may be relevant to the balance,and they may vary depending upon the unique facts andcircumstances of each case. In applying the balancing test, the courtmust initially balance factors it finds relevant to determine if the case
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is a proper one to submit to the jury. Calles, 224 Ill. 2d at 266 (citingRestatement (Third) of Torts: Products Liability § 2, Reporters’ Note,cmt. f, at 94 (1998)). Once this threshold determination has been met,the issue is then for the fact finder to determine the weight to be givenany particular factor, and its “ ‘relevance, and the relevance of otherfactors, will vary from case to case.’ ” Calles, 224 Ill. 2d at 266(quoting Restatement (Third) of Torts: Products Liability § 2, cmt. f,at 23 (1998)). With these principles in mind, we now consider Ford’sspecific contentions.¶ 88 Ford contends that it is entitled to a judgment notwithstanding theverdict on plaintiffs’ first three theories of negligence becauseplaintiffs failed to present sufficient evidence that it breached anyrecognized standard of care and, therefore, insufficient evidence tojustify submitting any of their negligence claims to the jury.“[V]erdicts ought to be directed and judgments n.o.v. entered only inthose cases in which all of the evidence, when viewed in its aspectmost favorable to the opponent, so overwhelmingly favors movantthat no contrary verdict based on that evidence could ever stand.”Pedrick v. Peoria & Eastern R.R. Co., 37 Ill. 2d 494, 510 (1967). Inother words, a motion for judgment n.o.v. presents “ ‘a question oflaw as to whether, when all of the evidence is considered, togetherwith all reasonable inferences from it in its aspect most favorable tothe plaintiffs, there is a total failure or lack of evidence to prove anynecessary element of the [plaintiff’s] case.’ ” York v. Rush-Presbyterian-St. Luke’s Medical Center, 222 Ill. 2d 147, 178 (2006)(quoting Merlo v. Public Service Co. of Northern Illinois, 381 Ill.300, 311 (1942)). We review de novo the trial court’s decisiondenying Ford’s motion for judgment notwithstanding the verdict.Lazenby v. Mark’s Construction, Inc., 236 Ill. 2d 83, 100 (2010). 
¶ 89 I. Compliance With Industry Standards ¶ 90  Ford initially argues that its compliance with industry standardsalone is dispositive of its duty in a negligent-design claim. Ford relieson the proposition of law in Blue, that a claim for negligent designrequires proof that the “defendant deviated from the standard of carethat other manufacturers in the industry followed.” Blue, 215 Ill. 2dat 96 (plurality op.). As we explained, this view does not represent theappropriate duty analysis in a negligent-design claim.¶ 91 Although the plurality opinion in Blue suggests that conformanceto an industry standard is dispositive on the issue of negligence (see
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Blue, 215 Ill. 2d at 100), as we explained in Calles, that language isnot binding authority (Calles, 224 Ill. 2d at 269) and is contrary towell-settled law in Illinois and throughout the country. Rather, wehave previously held that evidence of industry standards is a factor tobe considered in the balance and has always been relevant todetermining whether a defendant has exercised reasonable care indesigning a product. See Ruffiner v. Material Service Corp., 116 Ill.2d 53, 58 (1987); Darling v. Charleston Community MemorialHospital, 33 Ill. 2d 326, 331 (1965); see also Cornstubble v. FordMotor Co., 178 Ill. App. 3d 20, 39 (1988) (Calvo, J., dissenting);Nave v. Rainbow Tire Service, Inc., 123 Ill. App. 3d 585, 591-92(1984); Denniston v. Skelly Oil Co., 47 Ill. App. 3d 1054, 1068(1977); McNealy v. Illinois Central R.R. Co., 43 Ill. App. 2d 460,469-70 (1963).¶ 92 However, the mere fact that a manufacturer adhered to all relevantindustry standards does not require judgment as a matter of law. It iswell settled that conformance to industry standards is relevant, but notdispositive on the issue of negligence. Restatement (Second) of Torts§ 295A (1965); 1 Dan B. Dobbs, The Law of Torts § 164, at 397(2001); Prosser and Keeton on Torts § 33, at 195 (W. Page Keeton etal. eds., 5th ed. 1984). See also Texas & Pacific Ry. Co. v. Behymer,189 U.S. 468, 470 (1903) (“What usually is done may be evidence ofwhat ought to be done, but what ought to be done is fixed by astandard of reasonable prudence, whether it usually is complied withor not.”). Similarly, evidence of a violation of industry standards isconsidered probative of, but not conclusive on, the question ofnegligent design. The standard remains whether the conduct wasreasonable under the circumstances. Calles, 224 Ill. 2d at 270;Modelski v. Navistar International Transportation Corp., 302 Ill.App. 3d 879, 887 (1999).¶ 93 Moreover, we note that Ford understood this to be the standard.During the motions in limine conference, plaintiffs sought to limitFord from introducing evidence regarding governmental safetystandards. In arguing the motion, Ford stated:“We do not intend to say [to] the jury that because [we]complied with Federal Motor Vehicle Safety Standards,therefore we win the case, okay. It is, we are entitled to showthe standard, what it is, that we complied with it. And it is*** evidence of due care. And it is evidence, but it is notdispositive and we are not going to argue it is dispositive.”
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¶ 94 Additionally, in opening statements Ford acknowledged thatcompliance with industry standards was not conclusive evidence ofreasonableness but, rather, that it “used the federal standards as oneof their criteria.” Ford stated that “this doesn’t dispose of the issue,but it is an indication.” Accordingly, Ford’s contention thatcompliance with industry standards is dispositive of a negligent-product-design claim lacks merit.
¶ 95 II. Application of the Risk-Utility Balancing Test¶ 96 We next consider Ford’s contention that it was erroneously heldto a higher duty of care than reasonable care, requiring it to designout, guard against, and warn of every conceivable risk. Amanufacturer is not required to guard against every conceivable risk,regardless of the degree of harm. Cunis v. Brennan, 56 Ill. 3d 372,376 (1974). Rather, as we explained, plaintiff was required to produceevidence that Ford’s conduct in designing the fuel system wasunreasonable by presenting evidence that the risk was foreseeable andthat the risks inherent in the product design outweighed the benefits.Calles, 224 Ill. 2d at 270-71.¶ 97 It was uncontradicted that the 1993 Lincoln Town Car satisfiedthe specific federal fuel system integrity standards promulgated by theNHTSA for rear-end collisions and exceeded that standard withFord’s own internal 50-miles-per-hour crash testing. It was Arndt’sopinion that the ability to maintain fuel system integrity was thestandard by which to measure the reasonable design of the fuelsystem. It was also uncontradicted that it was an accepted industrypractice in 1993 to locate the fuel tank aft of axle, as othermanufacturers in the industry, including Audi, BMW, Chrysler,General Motors, and Volvo, continued to manufacture vehicles withaft-of-axle fuel tanks at that time. After investigating the 1993Lincoln Town Car, the NHTSA chose not to mandate a differentlocation for the tank, concluding that “the structural and componentdesign is a more critical factor than fuel tank location in maintainingfuel system integrity.”¶ 98 Given that Ford complied with, and even exceeded, the industrystandard set for fuel system integrity, plaintiffs were required to comeforward with evidence that despite Ford’s compliance, its conductwas otherwise unreasonable because the foreseeable risk posed by thevertical-behind-the-axle design of the fuel tank at the time ofmanufacture outweighed its utility.
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¶ 99 Plaintiffs sought to establish that Ford’s conduct in designing thefuel tank was unreasonable because at the time of manufacture, therewas a safer alternative feasible tank design either over the axle orforward of the axle. Arndt believed that forward of the axle was thesafest tank location “a fair amount of the time” and presentedevidence of a successful crash test with a 1992 Thunderbird with aforward-of-the-axle tank.¶ 100 Nevertheless, Arndt acknowledged that other variables must alsobe considered in evaluating the design of a fuel system. Arndt agreedthe structure and component design of the particular vehicle areimportant considerations in maintaining fuel system integrity. TheLincoln Town Car was a heavy-duty six-passenger vehicle, with adeep-well trunk, a body-on-frame construction, which aided in theabsorption of energy in a collision, and a solid rear axle, which wasless susceptible to damage and less expensive to repair than anindependent rear suspension. Arndt additionally acknowledged thatan automobile designer must consider collision impacts from allangles. The uncontradicted evidence presented was that the design ofthe Lincoln Town Car had advantages over the Thunderbird in side-impact collisions.¶ 101  It was also uncontradicted that moving the tank would haverequired Ford to completely redesign the vehicle, and would haveintroduced other risks of equal or greater magnitude, including fuel-fed fires from the filler pipe and tank rupture from other parts of thevehicle.¶ 102 The over-the-axle tank had its own safety risks. That location wasdiscontinued by Ford in 1972, and by 1994, no other manufacturer inthe industry was manufacturing vehicles with an over-the-axle tank.“It is not sufficient that the alternative design would have reduced orprevented the harm suffered by the plaintiff if it would also introduceinto the product other dangers of equal or greater magnitude.”Restatement (Third) of Torts: Products Liability § 2, cmt. f, at 23(1998).¶ 103  Ultimately, Arndt agreed with the NHTSA’s conclusion that itwas appropriate not to dictate fuel tank location because, as he stated,“you could probably make a good fuel tank in any location.”Accordingly, the evidence presented regarding an alternative feasibledesign did not support the conclusions that Ford’s conduct in locatingthe fuel tank in the vertical-behind-the-axle location in the 1993
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Lincoln Town Car was unreasonable. Plaintiffs must show more thanthe technical possibility of an alternative design.¶ 104 Plaintiffs also introduced the Severy research, Ford’s internalengineering recommendations from the late 1960s and early 1970sadvocating an over-the-axle tank location, and the costs associatedwith moving the tank to that location. However, theserecommendations were made a decade before the Panther platformwas introduced. The reasonableness of the vertical-behind-the-axledesign for a fuel tank was not considered at that time. Rather, Severyfound that the under-the-trunk tank location, inches from the rearbumper, was unsafe because it exposed the tank to rupture at lowspeeds. Instead, the alternative over-the-axle location was thought bySevery to be “an improved location.” Thus, this evidence wasrelevant to the risks associated with the under-the-trunk location andthe need to move the tank from that location. It was not evidencefrom which the jury could conclude that Ford’s conduct wasunreasonable with respect to an entirely different fuel tank locationultimately chosen for this particular vehicle a decade later which wasnever tested in Severy’s research.¶ 105 Plaintiffs also introduced evidence that Ford was aware of thepotential for trunk contents to puncture the fuel tanks in other designsthat Ford ultimately chose not to adopt. However, the risk was soremote that it had never manifested itself with respect to this designin the 15 years that millions of Panther platform vehicles were on theroad prior to 1993. Nor was Arndt aware of any accident prior to1993 involving any vehicle made by any manufacturer where anyobject in a trunk had ever punctured a fuel tank. Plaintiffs alsointroduced 416 purportedly substantially similar accidents in supportof its contentions. However, there was no evidence that in any ofthese incidents trunk contents ever punctured the tank in a Pantherplatform vehicle or in any other vehicle manufactured by Ford or anyother manufacturer as of 1993.¶ 106 Additionally, with respect to shielding, although not required todevelop a specific prototype, it was incumbent upon plaintiffs topresent evidence that there was a shield that was feasible to preventtrunk contents from puncturing the tank in the 1993 Lincoln TownCar. Regarding the possibility of a shield that would be fitted over thefuel tank, Arndt “mocked up” a shield that would conceivably fit onthe tank, but stated that it was not “proven out by crash testing orsome sort of design process.” With respect to the existence of the
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optional Kevlar Trunk Pack designed for the Crown Victoria PoliceInterceptor in 2002, Arndt conceded that the Trunk Pack designed forthat vehicle was not appropriate for the 1993 Lincoln Town Car.Although Ford’s crash testing at 75 miles per hour revealed that theUpgrade Kit shielding developed to prevent punctures from thecomponent parts surrounding the tank was effective, the experts allagreed that the Upgrade Kit would not have prevented the rupturesthat occurred in the Jablonski accident. Accordingly, there wasinsufficient evidence of a shield that would have been feasible toprevent this accident from occurring.¶ 107 In sum, after balancing the foreseeable risks and utility factors,plaintiffs failed to present sufficient evidence from which a jury couldconclude that at the time of manufacture, Ford’s conduct wasunreasonable or that it had acted unreasonably in failing to warnabout the risk of trunk contents puncturing the tank. It complied withthe industry standard for fuel system integrity, it exceeded thatstandard by its own heightened crash-testing standards, othermanufacturers in the industry continued to produce vehicles with aft-of-axle fuel tanks, and despite the clear gravity of the injury, the riskwas extremely remote. Additionally, there was no evidence of afeasible shield that would have prevented the injury in this case.Accordingly, there was insufficient evidence to justify the submissionof plaintiffs first three claims of negligence to the jury. 
¶ 108 III. Postsale Duty to Warn¶ 109 We next consider Ford’s various contentions regarding plaintiffs’fourth theory of negligence. Specifically, Ford maintains thatplaintiffs’ fourth theory of negligence, which was never pleadedbefore trial, is premised upon a postsale duty to warn which iscontrary to Illinois law. Under plaintiffs’ fourth theory, the jury wasinstructed that it could find Ford negligent for its failure to “informof the existence of the Trunk Pack and/or Trunk Packrecommendations.” Ford developed these measures a decade after thesale of the 1993 Lincoln Town Car.¶ 110 We initially reject plaintiffs’ argument that Ford has forfeited anyclaim of error on the postsale duty to warn issue. The pretrial and trialrecord is replete with instances where Ford raised the lack of apostsale duty and challenged the relevance of the postsale testimonyin relation to its duty to the consumer at the time of manufacture. 
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¶ 111 With respect to the merits, under established Illinois precedent,when a design defect is present at the time of sale, the manufacturerhas a duty to take reasonable steps to warn at least the purchaser ofthe risk as soon as the manufacturer learns or should have learned ofthe risk created by its fault. Woodill v. Parke Davis & Co., 79 Ill. 2d26, 33-36 (1980) (duty to warn if manufacturer knew or should haveknown of the danger at the time of sale); Carrizales v. RheemManufacturing Co., 226 Ill. App. 3d 20, 34 (1991) ( “Illinois law hasbeen reluctant to impose a duty to warn beyond the time when theproduct leaves the manufacturer’s control unless the manufacturerknew or should have known at that time that the product wasdefective.”); Kempes v. Dunlop Tire & Rubber Corp., 192 Ill. App.3d 209, 218 (1989).¶ 112 Nevertheless, “a manufacturer is under no duty to issue postsalewarnings or to retrofit its products to remedy defects first discoveredafter a product has left its control.” Modelski v. Navistar InternationalTransportation Corp., 302 Ill. App. 3d 879, 890 (1999); Carrizales,226 Ill. App. 3d at 34; Collins v. Hyster Co., 174 Ill. App. 3d 972,977 (1988) (“[T]he law does not contemplate placing the onerousduty on manufacturers to subsequently warn all foreseeable users ofproducts based on increased design or manufacture expertise that wasnot present at the time the product left its control.”).  1¶ 113 Plaintiffs argue that their fourth theory has always been premisedupon a continuing duty to warn at the time the car was manufactured,and thereafter. Specifically, they argue that if a manufacturer knew orshould have known of the hazard at the time of manufacture,establishing a duty to warn when the product left its control, that dutyto warn is then a continuous one.
A duty may be imposed upon a manufacturer by a statute or1administrative regulation which mandates the recall of the product, undercircumstances where the dangerous characteristic of the product is notdiscovered until after the product has left the manufacturer’s control.Modelski, 302 Ill. App. 3d at 889; see also Restatement (Third) of Torts:Products Liability § 11 (1998) (addressing the duty in the context of arecall). However, in the absence of such an obligation, or a voluntaryundertaking, Illinois has not imposed such a duty on a manufacturer in thecontext of product design or specifically failure to warn. But see, e.g.,Proctor v. Davis, 291 Ill. App. 3d 265, 278 (1997) (in the context ofpharmaceutical products duty to notify the medical profession of additionalside effects discovered from product’s use). -27-



¶ 114 The appellate court agreed and found that plaintiffs’ theory wasbased upon a continuous duty to warn. We do not quarrel with thestatement of the law recognizing a continuing duty to warn. Wereiterate, as the appellate court noted in Modelski, a continuing dutymay be imposed if at the time of manufacture of the product themanufacturer knew or should have known of the hazard.¶ 115 Nevertheless, that theory was not presented to the jury at trial.During the hearing on Ford’s motion for a directed verdict, plaintiffsspecifically noted that the evidence pertaining to subsequent remedialmeasures was admissible to support “a post-sale duty to warn.”Moreover, the jury instruction proffered by plaintiffs does notcomport with a continuing duty to warn theory. Rather, over Ford’sobjections, the trial court submitted the following non-IPI instructionto the jury: “One engaged in the business of selling or otherwisedistributing products is subject to liability for harm to personscaused by the seller’s failure to provide a warning after thetime of sale or distribution of a product if a reasonably carefulperson in the seller’s position would provide such a warningunder the circumstances.A reasonably careful person in the seller’s position wouldprovide a warning after the time of sale if:The seller knows or reasonably should know that theproduct poses a substantial risk of harm to persons; andThose to whom a warning might be provided can beidentified and can reasonably be assumed to be unawareof the risk of harm; andA warning can be effectively communicated to andacted on by those to whom a warning might be provided;andThe risk of harm is sufficiently great to justify theburden of providing a warning.Whether or not Ford Motor Company acted as areasonably careful person under the circumstances of this caseis for you to decide.”
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¶ 116 This instruction is virtually a verbatim recitation of section 10 ofthe Restatement (Third) of Torts: Products Liability (1998),  which2has not been previously adopted in Illinois. As explained undercomment a, section 10 specifically recognizes a “duty to warn of aproduct-related risk after the time of sale, whether or not the productis defective at the time of original sale,” if a reasonable person in theseller’s position would provide a warning under the enumeratedcircumstances. (Emphasis added.) Restatement (Third) of Torts:Products Liability § 10, cmt. a, at 192 (1998). The reporters’ note tocomment a specifically highlights that Illinois has “reject[ed] theimposition of any post-sale duty to warn if the product was notdefective at the time of sale.” Restatement (Third) of Torts: ProductsLiability § 10, Reporters’ Note, cmt. a, at 198 (1998). ¶ 117  Accordingly, the jury instruction as proffered allowed the jury tofind Ford negligent even if Ford had not breached a duty of careexisting at the time the car was manufactured. The instructionallowed the jury to recognize a duty that could arise based uponknowledge of risks discovered after the sale of the car even if it foundFord had not acted unreasonably at the time the car wasmanufactured. Indeed, there was evidence admitted that Fordsubsequently learned of tank punctures from trunk contents causingfuel-fed fires in Panther platform Crown Victoria Police Interceptor
The Restatement (Third) of Torts: Products Liability § 10 (1998)2provides: “(a) One engaged in the business of selling or otherwisedistributing products is subject to liability for harm to persons orproperty caused by the seller’s failure to provide a warning afterthe time of sale or distribution of a product if a reasonable personin the seller’s position would provide such a warning.(b) A reasonable person in the seller’s position would providea warning after the time of sale if:(1) the seller knows or reasonably should know that theproduct poses a substantial risk of harm to persons or property;and (2) those to whom a warning might be provided can beidentified and can reasonably be assumed to be unaware of therisk of harm; and(3) a warning can be effectively communicated to andacted on by those to whom a warning might be provided; and(4) the risk of harm is sufficiently great to justify theburden of providing a warning.”-29-



vehicles involved in high-speed rear-end collisions. Based upon thissubsequently acquired knowledge alone, the jury could have found apostsale duty to inform of the safety improvements made nearly adecade later without ever concluding that Ford knew or should haveknown the product was unreasonably dangerous at the time of sale.Consequently, where plaintiffs’ theory, as presented to the jury, waspremised upon a duty not recognized in Illinois at the time of trial, itwas legally defective and improperly submitted to the jury for itsconsideration. See Lazenby v. Mark’s Construction, Inc., 236 Ill. 2d83, 98 (2010).¶ 118 Alternatively, plaintiffs and amicus ITLA ask this court to adoptsection 10 and to recognize the postsale duty to warn theoryarticulated by the American Law Institute. Although we do notforeclose the possibility that a postsale duty to warn could berecognized in the future in Illinois, we decline the invitation toexpand the duty in this case under the particular facts andcircumstances presented here.¶ 119  Even if we were to adopt the formulation as reflected in theRestatement (Third) of Torts, there was insufficient evidencepresented to the jury with regard to the enumerated circumstancesunder which a reasonable person would provide a warning undersection 10. As stated previously, the theory was never pleaded byplaintiffs prior to trial. Furthermore, required elements of such aclaim included whether “[t]hose to whom a warning might beprovided can be identified,” and whether a warning could effectivelybe communicated to those persons and acted on by the consumer.ITLA suggests that Ford could have easily identified the customersand effectively communicated the warning. ITLA notes that vehicleidentification numbers (VIN) are used to register vehicles and wouldallow for the location of the current owner. ITLA indicates that Fordcould feasibly identify the VINs of vehicles for which a postsalewarning should be given and that Ford could have publicized toconsumers through the general media. Nevertheless, none of thisevidence was specifically presented to the jury at trial on this theory,nor was Ford provided with an opportunity to dispute thesecircumstances as articulated under this new theory. With respect tothe failure to inform of the Trunk Pack, Arndt acknowledged that itwas not even suitable for the 1993 Lincoln Town Car. Accordingly,we decline to consider in this case whether Illinois should adopt apostsale duty to warn.
-30-



¶ 120 IV. Voluntary Undertaking¶ 121 To the extent that the appellate court alternatively foundplaintiffs’ fourth theory of recovery cognizable under the voluntaryundertaking doctrine, we find the court erred in invoking this doctrineunder these circumstances. The non-IPI instruction that plaintiffsproffered and that was submitted to the jury stated as follows:“A manufacturer who voluntarily undertakes to provide anafter[-]the[-]sale warning to some of its customers may besubject to liability if it does not warn other customers.Whether the manufacturer’s conduct in warning some ofits customers and not others was reasonable under thecircumstances is for you to decide.”¶ 122 The instruction was purportedly premised upon the Restatement(Second) of Torts § 323 (1965) and this court’s rulings in Nelson v.Union Wire Rope Corp., 31 Ill. 2d 69 (1964), and Wakulich v. Mraz,203 Ill. 2d 223 (2003). However, the instruction as submitted to thejury is not an accurate statement of the law. The voluntaryundertaking theory as expressed in section 323 of the Restatement(Second) of Torts provides as follows:“§ 323. Negligent Performance of Undertaking to RenderServicesOne who undertakes, gratuitously or for consideration, torender services to another which he should recognize asnecessary for the protection of the other’s person or things, issubject to liability to the other for physical harm resultingfrom his failure to exercise reasonable care to perform hisundertaking, if(a) his failure to exercise such care increases the risk ofsuch harm, or(b) the harm is suffered because of the other’s relianceupon the undertaking.” Restatement (Second) of Torts § 323(1965). ¶ 123 As we recently reiterated, “[u]nder a voluntary undertaking theoryof liability, the duty of care to be imposed upon a defendant is limitedto the extent of the undertaking.” Bell v. Hutsell, No. 110724, slip op.at 5 (May 19, 2011) (quoting Frye v. Medicare-Glaser Corp., 153 Ill.2d 26, 32 (1992)). “The theory is narrowly construed.” Id. (citingFrye, 153 Ill. 2d at 33).
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¶ 124 In this case, Ford’s impetus for developing the optional “TrunkPack” and the “Trunk Packing Considerations” was the result of itsCrown Victoria Police Interceptor Blue Ribbon Panel under whichFord and law enforcement representatives agreed to evaluate fuelsystem upgrades and police procedures as part of a “Police OfficerSafety Action Plan.” The evidence revealed that between 1993 and2003, law enforcement agencies had become increasingly aware ofhigh-speed rear-end collisions in which police officers were injuredor killed due to postcrash fires in Crown Victoria Police Interceptorswhile performing police duties.¶ 125 As a result of the panel’s findings, Ford developedrecommendations for improved police safety procedures, includingthe “Trunk Packing Considerations for Police Vehicles,” whichadvised officers how to place items in the trunk to reduce thepotential for trunk contents puncturing the fuel tank, and developedthe optional “Interceptor Trunk Pack,” consisting of a drop-in trunkliner, requiring the police to place objects in the trunk laterally ratherthan longitudinally. The sticker on the Trunk Pack indicated “alignhard or sharp police equipment laterally.” Ford also developed awebsite containing information regarding the upgrades to the PoliceInterceptor and notified fleet customers of the Trunk Pack. However,civilian owners of Panther platform vehicles, including theJablonskis, never received notice of the availability of these upgrades.¶ 126 Based upon the evidence at trial, the extent of Ford’s undertakingin developing the Trunk Pack and Trunk Packing Considerations wasdirected specifically at improved police safety related to use of thePolice Interceptor. The Trunk Pack was developed for the PoliceInterceptor by Ford with input from law enforcement to addressspecific police concerns and that was the impetus for its development,along with the packing considerations for police vehicles. Thatundertaking did not create a duty owed toward other individualcivilian customers. Furthermore, at no time in any of plaintiffs’ sixiterations of its complaint did they ever contend that Ford undertooka voluntary duty with respect to any nonpolice customers.Consequently, contrary to the appellate court’s finding, the trial courterred in instructing the jury on a postsale duty to warn theory basedon a voluntary undertaking.
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¶ 127 V. Other Contentions Raised by Ford¶ 128 In light of our holding, we need not address Ford’s multipleremaining contentions regarding whether there was sufficientevidence of misconduct to warrant submission of plaintiffs’ claim forpunitive damages to the jury, and its contentions regarding variousevidentiary rulings, including whether the trial court erred inadmitting evidence related to postsale remedial measures, whether the416 other accidents were substantially similar, and whether the courterred in rejecting Ford’s special interrogatories.
¶ 129 CONCLUSION ¶ 130 In sum, we hold that the duty analysis in a negligent-product-design case encompasses a risk-utility balancing test, and compliancewith industry standards is a relevant factor in that analysis, but is notdispositive. Furthermore, in this case, plaintiffs presented insufficientevidence from which a jury could conclude that Ford breached itsduty of reasonable care on the first three negligent-design theories.Plaintiffs’ fourth theory, premised on a postsale duty to warn, was notcognizable under Illinois law and its voluntary undertaking did notcreate a duty to civilian customers. For the foregoing reasons, wereverse the judgments below.
¶ 131 Judgments reversed.
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